IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

UNITED STATES OF AMERICA, CASE NO. 3:04CR00083-001

V.

N N N N

REPORT AND RECOMMENDATION

BRYANT O'NEAL BANKS, )

N—r

Defendant, ) By: B. WAUGH CRIGLER
) U.S. MAGISTRATE JUDGE

In aooordance with the provisions of Title 28 U.S.C. § 636(b)(3) and vpon the defendant’s
ponsent, this pase was referred to the indersigned to sonduot a plea hearing,
DEFENDANT’S RESPONSES TO RULE 11 INQUIRY

The Grand Jury has returned a muliiple sount Indistment sharging the defendant in Count One with
knowingly conspiring to distribute, and to possesswithintent to distribute, 50 grams or more of amixture
or substance containing cocaine base, a Schedule 11 controlled substance, in violaion of 21 U.S.C. 88
841(a)(1), 841(b)(1)(A), and 846; inCounts Two, Three, Four, and Five, withknowingly and intentiondly
distributing or possessing with the intent to didtribute a quantity of a mixture containing cocaine base, a
Schedule 11 controlled substance, in violation of 21 U.S.C. § 841(g)(1); and in Count Seven, with
knowingly and intentionally distributing and possessing with the intent to distribute more than 50 grams of
a mixture containing cocaine base, a Schedule Il controlled substance, in violation of 21 U.S.C. §
841(a)(1). The Grand Jury aso returned a forfeiture alegation, in Count Eleven, that requires the
defendant to forfat any property derived from any proceeds of the violations and any property used to
commit such violations, induding $7,600.00 seized from the defendant during thisinvestigetion. On April
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22, 2005, a pleahearing was conducted before the undersigned, and the defendant entered a pleaof guilty
to Counts One, Two, Three, Four, Five, and Seven of the Indictment pursuant to a plea agreement
between defendant and the government.

At this hearing the defendant was placed under oath and tedtified that his full lega nameis Bryant
O’ Neal Banks, that he wasbornon January 19, 1975, and that he compl eted the tenth grade and received
aGED. Thedefendant stated that he can reed, write, and understand the English language. The defendant
stated that he was fully aware of the nature of the charges againgt him and the consequence of pleading
guilty to those charges. The defendant fisther tectified that he was not under the mfluense of alsohol,
mediome, or any drug.  Defendant stated that he was subjest to no physisal or mental sonditions that woeuld
mpair his ability to understand the nature of the proseedings being held, the nature of the charges againet
him or the sonsecuenses of pleading guilty to those sharges. Defendant’s counsd stated that he had no
reservations as to the defendant’ s competency to enter a plea of guilty to these offenses.

The defendant tetified that he had received a copy of the Indictment pending againgt him and that
he had fully discussed the charges therein, and his case in generd, with hiscounsel. He aleo testified that
he had read the plea agreement i st entirety and had dicsussed the plea agreement with hic souncel before
signing the agreement. He stated that he understood the terme of the agreement and that the dooument
presented to the sourt cet forth ks agreement with the gevernment in s entirety. The defendant speotically
testified that he inderstood that under the terme of the agreement he was waning any right to appeal orto
sollaterally attapk hic sonwviotion or sentense and that he was watving hic right to have a qury determine
beyond a reasonable doubt the fasts afleged i the mdistment, mclnding ary fasts related to centencing.

The defendant stated that he was pleading guilty of hisown free will because he was, in fact, guilty



of the offenses charged. The defendant dso sated that no one had made any promises other than those
contained in his agreement with the government, or made any assurances or threatsto him in an effort to
inducehisplea. The defendant testified that he understood thet the offenses with which he is charged are
felonies and that, if his pleais accepted, he will be adjudged guilty of such offenses. Moreover, the
defendant testified that he understood that he will be required to pay a mandatory assessment of $100 per
felony count, and that, at the discretion of the court, he may also be denied federd benefits, asthat term
isdefinedin 21 U.S.C. § 862, for aperiod of years or indefinitely, as set forth in the plea agreement.

The defendant was informed that the maximum possible pendty provided by law for the offenses
with which heis charged is, in the case of Counts One and Seven, life imprisonment and a $4 million fine,
together with supervised release; and in the case of Counts Two, Three, Four, and Five, twenty years
imprisonment and a $1 million fine, together with supervised rlease. The defendant dso testified that he
understood the forfeiture count of the indictment and would not contest it.

The defendant was informed under the Sentencing Reform Act of 1984, the United States
Sentencing Commission has issued guiddines for judgesto followin determining the sentence in acrimind
case. The defendant was then informed that, in light of the United States Supreme Court’s decisionin
United States v. Booker, 2005 WL 50108 (U.S. Jan. 12, 2005), the sentencing guidelinesare no longer
mandatory but that the sentencing judge may apply theminan advisory fashion in determining areasonable
sentence. Thedefendant testified that he and hiscounsd had discussed how the sentencing guiddinesmight
apply in his case. The defendant also testified that he understood that the court would not be able to
determine the gpplicable guiddine range, for advisory purposes, until after a presentence report hasbeen

prepared and both parties have an opportunity to chalenge the reported facts and the application of the



guiddines. He dtated that he understood that the eventua sentence imposed may be different from any
edimate his attorney has given him and that the court has the authority to issue a sentence that is either
higher or lower thanthat called for by the guiddines, so long as the sentenceis not greater thanthe statutory
maximum for the offenses to which the defendant is pleading guilty.

The defendant stated that he understood that, contingent upon his acceptance of responsibility and
continued cooperationinthe sentencing process, and fulfillment of his duties under the plea agreement, the
government will recommend a two-level (2) reduction under USSG 8§ 3E1.1(a) for acceptance of
responghility and a one-level (1) reduction pursuant to USSG § 3E1.1(b) if his offense level is 16 or
greater. The defendant also stated that he understood that the government is under no obligation to filea
motionfor substantial assistance, but that to the extent the government does exercise suchdiscretioninthis
regard, he mugt provide suchassistanceinamanner sat forth in the plea agreement. The defendant further
stated that he understood that the government is free to recommend to the court what sentence he should
receive, but that the court would not be bound by the government’s recommendation.  The defendant
testified that he understood that he would be held responsible for over 500 grams of crack cocaine, but that
the court would not bound by that stipulation at sentencing. In addition, the defendant’ s plea agreement
dates that the government and the defendant agree that no points should be added or subtracted for the
defendant’ s role in the offenses. The defendant stated that he knew that parole had been abolished and
that if heis sentenced to prison he will not bereleased on parole but on supervised release, a violation of
which could result in additiona incarceration.

The defendant testified that he understood thet he had the right to atria by ajury, inadditionto the

following rights, which will be waived or given up if his guilty pleais accepted:
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The right to plead not guilty to any offense charged againg him;

2. Theright at trid to be presumed innocent and to force the government to prove his
guilt beyond a reasonable doubt;

3. The right of assstance of counsd at that trid and in any subsequent gpped;

4, The right to see, hear and cross-examine witnesses,
5. Theright to cal witnessesto tetify inhis own behdf and to the issuance of subpoenas

or compulsory process to compel the attendance of witnesses;
6. Theright to decline to tedtify unless he voluntarily eected to do so inhisown defense;
Theright to aunanimous guilty verdict; and
8. The right to gpped aguilty verdict.

~

The defendant also tedtified that he understood that if he is adjudged guilty of these charges, he may be
deprived of vauable civil rights, such as the right to vote, the right to hold public office, theright to serve on
ajury, and the right to possess a firearm.

The defendant stated that he was fully satisfied withthe advice and representationgivento himin this
case by hiscounsd. The defendant also testified that he understood the possible consequences of hispleaand
the consequences of breaching any termof the plea agreement. The defendant asked the court to accept his
pleaof guilty to Counts One, Two, Three, Four, Five, and Seven of the Indictment.

THE GOVERNMENT'SEVIDENCE

The government submitted inopen court afactual summary of itsevidence againgt the defendant. The
defendant accepted this summary of evidencein its entirety. The evidence presented in the factud summary
regarding the offenses charged is as follows:

Regarding Counts Two, Three, Four and Five, three separate confidentia informants were prepared
to testify in open court that on these occasions, they went to the defendant’s residence and bought crack
cocaine from the defendant. Police officers met the confidentia informants immediately before and after the

controlled buys, and searched the informants both before and after the buys, with negative results. The
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informantswerewatched asthey entered and exited the defendant’ sresidence. The substancesthey purchased
from the defendant were subsequently sent to the Division of Forensic Science where it was confirmed that
the substances they had purchased from the defendant were cocaine base.

Regarding Count Seven, two officers reponded to the area of Claire Page and Virginia Avenue in
reference to information that two black maes werein that areasdlling drugs.  The two officers encountered
the defendant, and hisbrother, Otis Lee Banks, and after abrief conversation, alowed both the defendant and
his brother to leave. Shortly theregfter, Detective Tim Chilton went to the location, and after a K-9 unit
arrived, recovered a brown baginthe immediate area where the defendant and his brother had been standing.
Insde the bag, policerecovered gpproximately 94 grams of crack cocaine, which was sent to the Division of
Forensic Sciencewhereit was confirmed to be 94 grams of cocaine base. A few months | ater, the defendant
wasarrested onunrelated warrants after a short foot pursuit, and police recover approximately 3.5 grams of
crack cocaine, and a set of digital scales onthe ground, in the immediate area where the defendant had fled

before being caught. 1n asearch incident to arrest, police recover $7,880 cash on the defendant’ s person.

Regarding Count One, Jonathan Bennett, who himsdf pled guilty to drug distribution charges, was
prepared to testify that beginning in July, 2004, he began getting his crack cocaine from the defendant; that
he would be “fronted” an ounce of crack cocaine at atime, continuing through until November, 2004. Mr.
Bennett would have testified that during thistime, he saw the defendant with as many as nine ounces of crack
cocaine on one occasion, and with 4.5 ounces of crack cocaine on a number of occasions. Mr. Bennett
would testify that he sold anywhere between one half to three quarters of akilogram of crack cocaine that he

had obtained fromthe defendant. Hewould testify that he began sdlling for the defendant after the defendant’ s
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brother, Otis, wasarrested induly. William Rector, another co-defendant, was prepared to testify that heaso
obtained ounce quantitiesof crack cocaine fromthe defendant.  All of these events occurred in the Western
Didrict of Virginia
PROPOSED FINDINGS OF FACT

Basad on the evidence presented at the plea hearing, the undersigned now submits the following

formd findings of fact, conclusions and recommendations.

Lo

The defendant is fully competent and capable of entering an informed pleg;
2. The defendant is aware of the nature of the charges and the consequences of
hisples;
3. The defendant knowingly and voluntarily entered a plea of guilty to Counts
One, Two, Three, Four, Five, and Seven of the Indictment; and
4, The evidence presents an independent basis in fact containing each of the
eseentia dements of the offenses to which the defendant is pleading guiilty.
RECOMMENDED DISPOSITION
Based upon the above findings of fact, the undersgned RECOMMENDS that this court accept
the defendant’ s plea of guilty to Counts One, Two, Three, Four, Five, and Seven of the Indictment and
adjudge him guilty of those offenses. The mndersigned firther DIRECTS that a presentence report be
prepared and RECOMMENDS that the presiding Distriot Judge defer asoeptance of the plea agreement
uniil after that report has been submitted to the Court. The scheduling clerk of the presiding Distriot Judge
will contast both parties to schedule a sentensing hearing.

NOTICE TO PARTIES



Noticeis hereby given to the parties of the provisons of 28 U.S.C. § 636(b)(1)(C): Within ten
days after being served with a copy of this Report and Recommendation, any party may serve and file
written objections to such proposed findings and recommendations as provided by rules of court. The
presding Didrict Judge shal make a de novo determination of those portions of the report or specified
proposed findings or recommendations to which objection ismade. The presiding Didrict Judge may
accept, rgect, or modify, in whole or in part, the findings or recommendations made by the undersigned.
The judge may aso recaive further evidence or recommit the matter to the undersigned with ingtructions.

Fallureto file timely written objections to these proposed findings and recommendations within 10
days could waive appellate review. At the conclusion of the 10-day period, the Clerk is directed to
transmit the record in this matter to the presiding United States Didtrict Judge.

The Clerk is hereby directed to send certified copies of this Report and Recommendation to dll
counsel of record.

ENTERED:

United States Magistrate Judge

Date



